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Statement of Purpose

The Appellate Rules Study Committee of the North Carolina Bar
Association prepared this style manual to assist North Carolina lawyers when they
appear in the state appellate courts.

Practitioners should consult the Rules of Appellate Procedure at each stage
of the appeal, to acquaint themselves with the process. The Rules are generally
organized around the sequence and elements of an appeal (Notice of Appedl,
Record on Appedl, Briefs, etc.). In addition to the rules themselves, the
appendixes are very helpful in summarizing the contents of the Rules.

This style manual is an effort to synthesize the Rules and the Appendixes
into a series of practical examples. The Record on Appeal, for example, contains
each of the elements of atypical civil-case record, with afew commentaries by the
committee on important points. The practitioner with acriminal appeal or a
juvenile case will need to adjust the content, if not the style, of that document.

The committee would be remiss if it did not point practitioners to another
source of examples of appellate pleadings. www.ncappellatecourts.org contains
copies of al the scanned records on appeal and briefs of cases filed in the Court of
Appeas and Supreme Court in recent years. Beware: there are no annotations to
those documents — some of them are wonderful and some aren’t.

The committee appreciates the advice and comments of those who use the
manual. Please send your suggestions to the Appellate Rules Study Committee,
NC Bar Association, P.O. Box 3688, Cary NC 27519.

This manual was first published on 13 May 1999. The latest revision date is shown on the cover
page. The latest edition of the manual may aso be viewed and downloaded from
www.barlinc.org.
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A Typical Record on Apped
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No. TWENTY- EI GHT- A DI STRI CT

NORTH CAROLI NA COURT OF APPEALS

R IR bk S bk S S b b b S b b S b b I Rk bk I

Plaintiff’s Name as in )
Fi nal Judgnent, )
Plaintiff )
)
V. )
) From Avery County
) 94 CVS 2345
Def endants’ Nanes as in )
Fi nal Judgnent, )
Def endant s )

R R b b S b b b S b S Ik I bk S b b b S bk S b S b S b b b S

| NDE X
Statenent of Organization of Trial Court 1
Statenent of Jurisdiction 1
Conpl ai nt 2
Answer 4
Statenment of Transcript Option 7
Ver di ct 8
Judgnent 9
Notice of Appeal wth Certificate of Service 10
Stipulation settling record on appeal 12
Assi gnnents of error 12
| dentification of counsel for the appeal 13

Index entries are indented % inch from both standard 1'” margins

(or, put another way, the index line has marginsof 1.75” from each
side), yielding a5’ linein themiddle. The“No.” of the case (at the
top left corner of the page) isleft blank. The Clerk’s office assigns
the number and insertsit before the Record is printed.
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Page number s are centered, flanked by dashes, at thetop of
each pagein the Record on Appeal. The Statement of
Organization isalwaysthefirst page. Noinside caption is
required for arecord on appeal.

STATEMENT OF ORGANI ZATI ON OF TRI AL COURT

Fromthe 1 May 1997 Civil Session of Superior Court of
Avery County, the Honorable Cant B. Wong, Judge presiding.
Fromthe 15 May 1997 jury verdict and judgnent dism ssing the
plaintiff’s claim the plaintiff appeal ed.

The record on appeal was filed in the Court of Appeals on
, 1997 and was docketed on ,

1997.

By convention, spaces are provided for the Clerk’s office to
insert by hand the dates of filing and docketing.

The“regular” marginsfor the pagesin the Record on Appeal
are1” all around.
Typed material issingle-spaced in the Record on Appeal.

STATEMENT COF JURI SDI CTI ON

This action was comrenced by the filing of a conplaint and
i ssuance of sumons on 1 April 1994. The parties acknow edge
that the trial court had jurisdiction over the persons and
subject matter of the action.

In acivil case, if jurisdiction isnot at issue, the parties can
insert this statement to avoid the unnecessary inclusion of the
summons and return of service. In acriminal case, thereisno
“ Statement of Jurisdiction,” since a copy of the warrant or
similar process usually follows the “ Statement of
Organization” page.
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-2-
[Copy of Complaint]
[Copy of Answer]

[Copies of other pleadings necessary to understand assignments of error. See Rule 9(1), (2) or
(3) for adescription of the documents to be included here]

Tip: Rule9(c) requiresall the papersto show the date on
which they werefiled. Often the Clerk’stime stamp isillegible
when copied. The normal solution isto make a clear,
handwritten or typed entry on the copy you areincluding in
the Record (say, below the Clerk’s stamp) of something like:
“Filed 24 Jan 01.” Obvioudly thisshould only be done where
thereisno dispute about thefiling of the document: if thereis
some dispute, don’t mark on the copy.
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-7-
STATEMENT OF TRANSCRI PT OPTI ON

Per Appellate Rule 9(c), the transcript of the entire
proceedings in this case (excepting the jury selection and
argunents of counsel), taken by Elaine Wcker, Court Reporter,
from My 12, 1995 through May 15, 1995, consisting of 399 pages,
nunbered 1-399, bound in one volunme, is filed contenporaneously
with this record.

Also transmtted are the portions of the depositions of
Wle E. Coyote (Vol. 1, pages 24-56; 67-91 and 104-112) and
Wight Patterson (Vol. 1, pages 10-45) that were submtted to
the court in ruling on the notion for summary judgnent.

Neither thetranscript nor the depositionsare printed in the
Record on Appeal at thispoint —see Rule 9(c). What is
included hereisareferenceto the materialsthat are being sent
with therecord. Thismight includetrial transcripts,
depositions and even discovery materials (if relevant to the
issues on appeal).
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[Copy of jury’s verdict sheet]

[Copy of judgment]
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AVERY COUNTY IN THE GENERAL COURT OF JUSTICE

NORTH CAROLINA SUPERIOR COURT DIVISION
File No. 95 CVS 1234

Name of the Plaintiff,
Plaintiff

V.

Name of the Defendant,
Defendant

N N N N N N N

NOTICE OF APPEAL
TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA
Plaintiff Sad Lee Mistaken hereby gives notice of appeal to the Court of Appedls of
North Carolina from the final judgment of Cant B. Wrong, Superior Court Judge, entered on
May 15, 1997 in the Superior Court of Avery County, which dismissed the plaintiff’s action.

This 21 day of May, 1997.

Grievous Lee Wronged
Small, Proud & Angry, PA
160 N. Main Street
Smallville, NC 28786
(828) 456-1245

Attorney for the Plaintiff

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the foregoing pleading on the
opposing party by placing a copy, contained in a first-class postage-paid wrapper, into a
depository under the exclusive custody of the United States Postal Service, this 21st day of May,
1997, addressed as follows:

Wright A. Gain
Suite 1450, Third Megatower Center
Metropolis, NC 27510

Grievous Lee Wronged
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[Inacrimina or juvenile case, where notice of appeal is given oraly in open court, you insert
here the “Appeal Entries.” In crimina cases, thisisaprinted form (AOC CR 350). In juvenile
cases, the tria attorney would prepare and have the tria judge sign something like the “ appea

entries” document described in Appendix D of the Rules of Appellate Procedure.]

[Copy of any order in the Trial Division extending time to file transcript or proposed record]

[Copy of any order in the Appellate Division extending time to file record, etc.]

[If needed, order of court settling the contents of the record on appeal. If
settled by agreement of the parties, see following page.]

If extensions of time are granted (to preparethe transcript and
to preparethe proposed Record on Appeal, for example), they
would appear at thispoint. See Rule 9(a)(1)(i) for other
pleadings or agreementsthat would appear here.

Tip: Theideaisto demonstrate compliance with the time
limits of the Appellate Rules by showing appropriate
extensions of timein thetrial division, and, if necessary, the
appellate division, at this point in the Record.
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STl PULATI ON OF SERVI CE AND SETTLEMENT OF
RECORD

Counsel for the appellant and appel |l ee stipul ate as
fol | ows:

1. The proposed record on appeal was duly served on 10
April 1997, in apt time. The certificate show ng service of the
proposed record is omtted fromthe settled record.

2. ojections were served on 29 April 1997. Judge Watt
set a hearing on 14 May 1997 for settling the record. Before
the hearing, the parties resolved the contents of the record on
t he date shown bel ow

3. Al captions, signatures, headi ngs of papers,
certificates of service and docunents filed with the trial court
that are not necessary for an understandi ng of the appeal may be
omtted fromthe record, except as required by Rule 9 of the
Rul es of Appellate Procedure.

4. The foregoing, including the transcript described in
the Statenment of Transcript option (acconpanying this record)
and the trial exhibit |abeled “Defendant’s Exhibit 2" (which is
being transmtted directly fromthe Cerk of Court of Avery
County to the Cerk of the Court of Appeals), constitutes the
agreed-upon record on appeal.

This 13'" day of My, 1997.

For the Plaintiff Appellant:

Gievous Lee Wonged
For the Defendant Appell ee:

Wight A Gin

If the parties can stipulate to the contents of the Record, you
may avoid theinclusion of a certificate showing the service of
the proposed Record. (It issensible and conventional,
however, to recite the dates of serving the proposed Record
and later actionsleading to the settlement of therecord, so the
appellate court can calculate your compliance with the time
limits.) Appellate Rule 11 describes five different methods for
settling therecord and the time limitsfor those methods. At
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this point you should demonstrate the settlement method you
used.

Assignments of error follow on immediately afterwards.

ASSI GNMENTS OF ERRCR
The def endant assigns as error:

1. The court’s failure to grant the defendant’s pre-trial
notion for summary judgnent, on the ground that there was no
genui ne issue of material fact that the statute of limtations
had run and that the defendant was therefore entitled to
judgnent as a matter of |aw.

Rp. 4 (Oder denying notion)

2. The court’s adm ssion of the testinony of the wtness
E.F., on the ground that the testinony was hearsay.

T p. 324, lines 23-25
T pp. 325-327, lines 4 through 27

3. The court’s Conclusion of Law No. 4, on the ground that
the findings of fact support the conclusion that the plaintiff
had the |last clear chance to avoid the collision.

R p. 29 (Oder)

4. The trial court’s denial of the defendant’s notion in
limne to exclude all evidence of settlenent discussions between
the parties, on the ground that the evidence was inadm ssible as
a matter of lawto prove liability for the claimor its anount.

T pp. 35, 57-59, 100-01, 123-26

Assignments should be generally limited to a single point of
legal error. The citations point to the place in the Record or
thetranscript wheretheerror and related references (if
needed for context) can be found. Other examples of
Assignmentsof Error arein Table 4 of Appendix C of the
Rules of Appellate Procedure.
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NAVES AND ADDRESSES OF COUNSEL FOR THE APPEAL

For the Appellant: G'i evous Lee Wonged
Smal |, Proud & Angry, PA
160 N. Main Street
Smallville, NC 28786
(704) 456-7890
W ongl ee@ww. com

In criminal cases, the firm nameisomitted if the attorney is

appointed, but included if the attorney is privately retained.

For the Appell ee: Wight A Gin
Fat, Happy & Rich, PA
Sui te 1450, Third Megat ower Center
Metropolis, NC 27510
(919) 234-4567
wri ght on@i gdog. com

A note on filing and serving papers.

Rule 26 describes the process of filing and serving papersin the
Appellate Division. Therearestrict deadlinesto be met in filing the
record on appeal and in filing and serving briefs and other papers.
Because of the varieties of deadlines and service methods, you should
consult Rule 26.

The Supreme Court has also embraced electronic filing of documents,
through the web-site www.ncappellatecourts.org. But before
depending on electronic filing to get that document in on time, consult
the web site and be confident in your technology.
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A Typical Appellant’s Brief

A noteon typefaces or fonts: Most of the examples which follow are
printed in a 12-point Courier typeface. Rule 28(j) of the Rules of
Appellate Procedure has been recently revised to provide “ safe
harbor” provisions. if you use a 14 point proportional font (such as
Times New Roman) or a 12 point non-proportional font (such as
Courier) you will be safe on font sizes. In the Court of Appeals (but
not the Supreme Court) you have page limitations/word countsto
consider: seetherevised Rule 28(j)) for the details. A new
requirement, if you use a proportional font in the Court of Appeals, is
a Certificate of Compliance (see the example after the signature block
at the end of the brief).
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No. COA94-815 TH RTY-B DI STRI CT
NORTH CAROLI NA COURT OF APPEALS

R R b Sk S b b b S b S b Sk b Sk R b b S bk I R

Plaintiff's Nane as on
Fi nal Judgnent,
Pl aintiff,

Def endants’ Nanes as on
Fi nal Judgnent,

)
)
)
)
) From Avery County
)
)
)
Def endant s. )

R R b b S b S b b S b S I R I b Sk S b b b S bk S b S b S b b b S

PLAI NTI FF APPELLANT’ S BRI EF

R R b b S b S b b S b S Ik I b Sk S b b b S bk S b S b S b A

Thisissimilar to the Record on Appeal. But note: notrial-
division case number under the county name; by convention,
no hyphen or slash between “Plaintiff” and “Appellant” in the
title of the brief. Theindex ison the next page.

Noteon filing: Thebrief isdue 30 days after the datethat the
Clerk’s office mailsits notification of the printing of the record

on appeal (except in civil casesin forma pauperis, whereit runs
30 days from the docketing date of the Record). Thebrief is
considered filed when it ismailed by you, if you usethe US
Postal Service. If you usea commercial carrier, it isnot
considered filed until it isactually received at the Clerk’s office
in Raleigh —so if you arein a pinch, mail it. Rule 26(a)(1).
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-ii-
| NDEX

TABLE OF CASES AND AUTHORI Tl ES i

i

QUESTI ONS PRESENTED 1
STATEMENT OF THE CASE 2
STATEMENT OF GROUNDS FOR APPELLATE REVI EW 3
STATEMENT OF THE FACTS 4
ARGUVENT
|. THE TRI AL COURT ERRED I N ADM TTI NG THE
OPI NI ON OF A NON- TREATI NG PHYSI CI AN,
WHEN THAT OPI NI ON WAS BASED ON AN | N-
ADEQUATE EXAM NATI ON OF THE PATI ENT' S
H STORY. 5
1. THE TRI AL COURT ERRED | N DENYI NG THE
DEFENDANT’ S MOTI ON TO SUPPRESS HI S | N-
CULPATORY STATEMENT BECAUSE | T WAS THE
PRODUCT OF AN | LLEGAL DETENTI QON. 9
CONCLUSI ON 12
CERTI FI CATE OF COVPLI ANCE 12
CERTI FI CATE OF SERVI CE 12
APPENDI X:

Voir Dire Direct exam nati on of

John Q Public App. 1-7

Voir Dire Cross exam nation of

John Q Public App. 8-12

Theindex isindented in from each regular 1" margin by %4’
(making theline 5" long).

The ALL-CAPS typography isoptional. Some practitioners
usedot leaders(“....") to the page numbers.
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TABLE OF CASES AND AUTHORI Tl ES

Dunaway v. New York, 442 U. S. 200 (1979) 11
State v. Perry, 298 N C 502,

259 S. E. 2d 496 (1979) 9
State v. Reynolds, 298 N C 380,

259 S. E. 2d 843 (1979) 13
U S Const. anend. |V 14
U.S. Const. anend. XV 15
N.C. Const. art. VI, 8§ 4 18
N.C. Gen. Stat. 8§ 15A-221 13
N.C. CGen. Stat. 8§ 15A-245(a) 11

Thelinesareindented just likethe Index page (3/4” in from
each 1" margin, making a5’ line).

Cases, arranged alphabetically, comefirst; then constitutional
provisions and statutes, each arranged numerically; then
regulations and other authorities. Leave out the subsequent
history of the cases when bringing the citation to thistable.

Citations should follow the latest edition of A Uniform System
of Citation.
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QUESTI ONS PRESENTED

|. Didthe trial court err in admtting a hearsay
statenent made to a non-treating physician when the physician's
exam nation was nade solely for the purpose of testinony at the
trial of the case?

1. Was the trial court’s award of attorney fees to the
prevailing party in a contenpt proceeding contrary to North
Carolina | aw governi ng cont enpt ?

The Questions Presented are typed margin-to-margin, single-
gpaced. Thispage (and therest of the brief) hasthe regular
marginsof 1” all around. Some practitionerstypethe
Questions Presented in ALL CAPS.

If the Questions Presented go on past this page, then
immediately follow them with the Statement of the Case —
otherwise, start the Statement of the Case at the top of the next

page.
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STATEMENT OF THE CASE

Very Large Corporation, Inc. commenced this trespass action
by the filing of a conplaint and issuance of summmons on 1 July
1995. A judgnent and order dism ssing the case was entered 10
May 1996. The plaintiff filed and served notice of appeal on 8
June 1996. Transcript was ordered on 14 June 1996 and delivered
1 August 1996. The tinme to file the proposed record was
extended by the trial division until 15 Septenber 1996. The
record was settled by stipulation on 1 Novenber 1996, filed in
the Court of Appeals on 13 Novenber 1996 and docketed 15

November 1996.

Note the page numbering at the top. One-inch margins all
around. Double spacing for thetext, with triple spacing before
the section headings (“ Statement of the Facts’ etc.).

The Statement of the Case recitesthe procedural stepsand
datesthat got the case to the appellate court. It isusually quite
short. The appellee’ sbrief needn’t have a Statement of the
Case.

Tip: Idiomatically, the North Carolina appeals courts use the
date style shown (* 14 November 2001").

STATEMENT OF THE GROUNDS FOR APPELLATE REVI EW

Judge Jackson’s summary judgnent order, dismssing all the

plaintiff’s clains, is a final judgnment and appeal therefore
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lies to the Court of Appeals pursuant to NNC. Gen. Stat. § 7A-
27(b).
[O5

Judge Jackson’s partial sunmary judgnment order, dism ssing
the plaintiff’ s negligence claimbased on the statute of
limtations, is a final disposition of that claim Oher clains
remai n out standi ng and Judge Jackson’s order contains a finding,
pursuant to Rule 54(b) of the Rules of Cvil Procedure, that

there is no just reason for delaying the appeal of his order.

Tip: Beaware, beforerelying entirely on a Rule 54(b) finding
by thetrial judge, of atension between theline of cases holding
that the appellate court makesits own deter mination of the
appealability issue (First Atlantic Management v. Dunlea
Realty, 131 N.C.App. 242, 507 S.E.2d 56 (1998)) and theline
holding that the appellate court should give deferenceto the
Rule 54(b) deter mination of thetrial court (DKH Corp v.
Rankin-Patterson Oil Co., 348 N.C. 583, 500 S.E.2d 66 (1998)).

OR

Judge Jackson’s partial sunmary judgnment order, dism ssing
the plaintiff’s negligence claimbased on the statute of
limtations, is a final disposition of that claim Oher clains
remai n outstanding, so this appeal from Judge Jackson’s order is
interlocutory. It is appropriate, however, to pursue the appeal
of this order now because Judge Jackson’s ruling affects a
substantial right of the plaintiff, as described in GS. 1-

277 and G S. 7A-27(d)(1), in that [go on to describe the
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facts and | aw that support a “substantial right” determ nation

by the appellate court].

The Statement of Groundsfor Appellate Review isa new
requirement for North Carolina appellant briefs. The new rule
requiresthe appellant to provide an explanation of the grounds
for review of an interlocutory appeal. If you havethiskind of
issue, look at the annotationsto G.S. 1-277 and G.S. 7A-27 for
what the courts have considered “ substantial rights’ and tailor
your statement accor dingly.

The Statement of the Facts follows on immediately afterwards.

STATEMENT OF THE FACTS

Appel lant, V. Ward McClure, is the owner of property in
the town of Canton, North Carolina (R pp. 4-6). H's property
adj oi ns an unopened private street known as East Street. Until
recently, streets were used by the residents of Canton and
mai ntained as city streets (R p. 19, Stipulation 7).

The town passed a "Resolution of Intent” on 26 Novenber
1991 (R p. 49) and an Order Cosing a Portion of East Street on
1 Decenber 1992 which resulted in the inposition of a series of

[Recitation of facts continues)

The appellant’s brief contains a “full and complete” * non-
argumentative” Statement of the Factsthat areimportant to
under standing theissues argued in the brief. Long quotations
from the transcript or the Record are not encouraged, but
accur ate referencesto the place wher e the facts can be found
are.

The appellee’ sbrief needn’t contain a Statement of the Facts
unless the appellee disagrees with the appellant’s Statement.
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Sometimes the appellee will include a Statement of Facts that
just adds some factsto the appellant’s recitation.

Tip: It isbetter to make the statement of facts coherent (by
weaving the testimony of the various witnesses together, tying
them by time or subject) than to mechanically recite what each
witness said. If thereisa conflict in the evidence on an
important point, recitefirst the evidence on one side, then
recite the evidence on the other side.

Tip: The Statement of Facts must be scrupulously accur ate
and include even those facts you must later spend alot of time
explaining away in the argument section. If you leave out a
har mful fact, you can be surethe appellee will point it out to
the court and your credibility will suffer.

The Argument Section follows on immediately afterwar ds.

ARGUMENT

l. THE TRI AL COURT ERRED I N ALLOW NG A PSYCHOLOG ST TO EXPRESS
H S OPI Nl ON ABOUT THE CAUSE COF THE POST- TRAUMATI C STRESS
DI SORDER, WHEN THAT OPI Nl ON WAS DELI VERED W THOUT ANY LI M TI NG
| NSTRUCTI ON.

ASSI GNMENT OF ERROR NO. 2, R p. 45

The defendant argues that the trial court erred in allow ng
Dr. Fine to testify, over objection, about his diagnhosis of
post-traumatic stress disorder and specifically that the

di sorder was caused in this case by the acts of the defendant,

[Argument continues)

Each numbered argument isfollowed by the Assignments of
Error that relatetoit. The Assgnmentsof Error are followed
by thelocation in the Record wher e the Assignments may be
found. All of that issingle-spaced, as shown.
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A The Doctor’s Testi nony Was Received Wthout a Limting

| nstruction

The testinony of the doctor was received in violation of
the requirenment of State v. Hall, 330 N.C. 808, 412 S. E. 2d 883
(1992), that testinony of this sort be admtted only after a
[imting instruction that required the jury to consider the

[Argument continues|

Subsection headings ar e set out as shown (underlined at the
left margin). One-inch marginsall around. Double spacing.

Long quotations from a reported case or statute (morethan 3
lines) areindented ¥4’ fromeach margin (makinga5” line)
and single-spaced. The case citation immediately followsthe
guotation, beginning at the regular left margin.

The Conclusion follows on immediately after the Arguments.

CONCLUSI ON

The Court of Appeals should reverse the trial court’s order
denying the defendant’s notion to dismss and should remand the
case for the entry of an order granting the notion to di sm ss.
Al ternatively, for the error of the court in admtting the
hearsay testinony of the non-treating physician, the case should
be remanded for a new trial.

Respectfully submtted, this day of March, 1997.

The Conclusion should state briefly and clearly therelief
sought in the appeal. If different errorsyield different

remedies, pray for relief in the alter native, as shown.
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Tip: Don't repeat your arguments—they’ve heard enough of
that by now. See Rule 28(b)(6), which requiresthe conclusion
to beshort and precise. In criminal cases, takealook at G.S.
15A-1447 for the variousforms of relief available -- ask for
what you ar e entitled to.

Cann |. Cetaw tness

Getawi t ness & Getawi n, PA

Attorney for the Defendant-
Appel | ant

160 N. Main Street

Mur phy NC 28736

(828) 234-5678

gett her e@wesone. com

If you want to appear at oral argument, you haveto sign the
brief. Somefirmslist the firm name above the signatureline,
with “By:” beforethe signature. Recall that in indigent
criminal cases, wherethe attorney is appointed, the firm name
isomitted (but the firm name may appear if the attorney is
privately retained). The e-mail addressisa new feature.

CERTI FI CATE OF COVPLI ANCE

Pursuant to Rule 28(j) of the Rules of Appellate Procedure,
counsel for the appellant certifies that the foregoing brief,
which is prepared using a proportional font, is |ess than 8,750
wor ds (excludi ng cover, indexes, tables of authorities,
certificates of service, this certificate of conpliance and
appendi xes) as reported by the word-processing software.

Counsel for the appell ant

Applicable only to the Court of Appeals, the certificate of compliance
isa new requirement. It also only appliesif you chooseto use a
proportional font (such as Times New Roman). If you use a non-
proportional font (such as Courier or Courier New), thelength of the
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brief isgoverned by the number of pages and no certification is
necessary. See Rule 28(j) for the number of wordsallowed. Thereare
no length limitations for briefsin the Supreme Court.

CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that he served a copy of
the foregoing brief on counsel for the appellee by depositing a
copy, contained in a first-class-postage-paid wapper, into a
depository under the exclusive care and custody of the United
States Postal Service, addressed as follows, this day of
April, 1997:

[ Nane and address of opposing counsel ]

Cann |. CGetaw tness

The brief is considered both filed and served when you put it in
the mail, if you usefirst-classUS Mail. However, if you usea
commercial carrier, it isnot considered filed until it isactually
received in the Clerk’s office. See Rule 26 of the Rules of

Appellate Procedure. Thus, if you arein atime crunch, use the
mail.
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Tabl e of Contents for Appendi X

Appendi X Appearing in
Pages brief at
1-7 Voir dire direct exam nation

of Oficer Strong 6

(T pp. 38-45)

8-16 Voir dire cross exam nation
of Officer Strong 12
(T pp. 46-54)

The page numberson theright refer to the pagein the brief where the
material iscited. For further information on the appendix, seetheend
of Appendix E of the Rules of Appellate Procedure.

Thisisa5” line, indented %inch from each 1” regular margin, just like
the other Indexes and Tables.

Following the brief is an appendix, which collects those portions of the
transcript, the statutes and theregulationsreferred toin the brief. Not
every brief will have an appendix —if you directly quote the relevant
material in the body of the brief, thereis no need to have an appendix
of that same material.

Tip: The purpose of the appendix, which isreproduced “asis’ and
attached to the printed brief, isto avoid the judges having to rifle
through thetranscript to find what you are talking about. It is
probably mor e persuasive to actually just include the relevant material
directly in the brief at the appropriate point, if technically possible. At
a certain point, though, the page limitsfor briefsin the Court of
Appeals (Rule 28(j)) might come into play -- recall that thereis no page
limit for appendixes.
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A Typical Appellee’ s Brief
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No. COA94-1234 TH RTY-B DI STRI CT

NORTH CAROLI NA COURT OF APPEALS

R IR bk S bk S S b b b S b b S b b I Rk bk I

Nor ma School house and

Davi d School house,
Plaintiffs

V.

Dee Mann and Joyce Mann
Def endant s

From Haywood

)
)
)
)
)
)

R IR b Sk S bk S S b S b b S b b S b b I Rk bk I

PLAI NTI FFS APPELLEES BRI EF

R IR b Sk S bk S b S b b b b S b b S b b I Rk b b I

The appellee hasthirty days after service of the appelant’s
brief to filethe appellee’ sbrief (add three daysif the

appellant’s brief was served by mail). Rule 13(a).
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| NDEX

TABLE OF CASES AND AUTHORI Tl ES
ARGUMENTS -

| . THE COURT PROPERLY DI RECTED VERDI CT
ON THE W DTH OF THE DRI VEWAY, BECAUSE
THERE WAS NO GENUI NE | SSUE OF A MATERI AL
FACT CONCERNI NG | T.

1. THE LOCATI ON OF THE EASEMENT WAS

SUFFI CI ENTLY ESTABLI SHED TO REQUI RE THE
TRI AL COURT TO DENY THE DEFENDANTS' MOTI ON
FOR DI RECTED VERDI CT ON THAT | SSUE.

I11. THE TRI AL COURT PROPERLY GRANTED
THE PLAI NTI FFS' MOTI ON FOR DI RECTED

VERDI CT ON THE CLAI M OF TRESPASS, BECAUSE
THE DEFENDANTS FAI LED TO SHOW THAT ANY
TRESPASS TOCOK PLACE QUTSI DE THE EASEMENT
AREA.

V. THE TRI AL COURT PROPERLY DI D NOT
SUBM T AN | SSUE OF ABANDONMENT ON THE
UPPER PART OF THE DRI VEVWAY, WHEN THERE
WAS NO SUBSTANTI AL EVI DENCE TO SUPPORT
SUBM SSI ON OF THAT | SSUE.

CERTI FI CATE OF COVPLI ANCE
CONCLUSI ON

(o2l ep}

Seethenotesin Appellant’s Brief for layout of this page. |
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Jacobs v. Jennings, 221 N C 24,
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Skvarla v. Park, 62 N. C. App. 48 ,

303 S.E.2d 354 (1983) 6
Thonpson v. Unberger, 221 N.C. 178,
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Seenotesin the Appellant’s Brief for the layout of this section. |
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ARGUMENT
| . THE COURT PROPERLY DI RECTED VERDI CT ON THE W DTH OF THE
DRI VEWAY, BECAUSE THERE WAS NO GENUI NE | SSUE OF A MATERI AL FACT
CONCERNI NG | T.
Assi gnnment of Error No. 2 (R p. 123)
The plaintiffs established that there was no genui ne issue

concerning the width of the driveway easenent and that the court

[ Argunment conti nues]

The appellee’ s brief generally goes directly to the argument, unlessthe
appellee desires to amend the appellant’s Statement of the Facts,
Statement of Groundsfor Appellate Review or present additional
guestions. See Rule 28(c) for the additional contents of appellee’s brief
in such cases.

Plaintiff Norma School house described the width of the
easenent in 1973 as foll ows:
W had a, it was a black-top drive. The driveway
was only like two lanes. It was, but they were
w de bl ack-top | anes when we bought that. | guess
you'd call it the lip or whatever of the driveway
where we turned.
(T p. 12)
M's. School house identified photographs of the driveway and

in ajury view showed the court and jury the |location of the

[ Argunment conti nues]

Thisillustrates the method of including long transcript sectionsinto the

brief (which isby indenting and single-spacing the material).
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Tip: Itiseaser to get the court to follow your argument if you directly
import the material, rather than just referring to an appendix or the

transcript pages.

CONCLUSI ON

The judgnent of the trial court should be affirned.
Respectfully submtted, this 10th day of Novenber, 1997.
MEGAFI RM | NDEED, PA

By:

Cant B. Wong

1234 Highrise Tower
Metropolis, NC 28786
(704) 124-5678
Attorneys for the

Appel | ees
cant | @osir.comm

CERTI FI CATE OF COVPLI ANCE

Pursuant to Rule 28(j) of the Rules of Appellate Procedure,
counsel for the appellee certifies that the foregoing brief,
which is prepared using a proportional font, is |less than 8,750
wor ds(excl udi ng cover, indexes, tables of authorities,
certificates of service, this certificate of conpliance and
appendi xes) as reported by the word-processing software.

Counsel for the appellee

Applicable only to the Court of Appeals, the certificate of compliance
isanew requirement. It also only appliesif you chooseto use a
proportional font (such as Times New Roman). If you use a non-
proportional font (such as Courier or Courier New), thelength of a
brief is governed by the number of pages and no certification is
necessary. See Rule 28(j). Thereareno page limitationsfor briefsin
the Supreme Court.
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CERTI FI CATE OF SERVI CE

| hereby certify that | served a copy of the foregoing
brief on counsel for the defendant appellants by depositing a
copy enclosed in a first-class postage-paid wapper into a
depository under the exclusive care and custody of the United
States Postal Service this 10th day of Novenber, 1997, addressed
as follows:

Smal | & Understaffed, PA
41 C ayton Street
Smallvill e, NC 28801

Cant B. Wong

Follow the brief with an appendix, if oneis needed, to gather
the transcript portions and statutesreferred toin the
arguments. Seethe note about appendixes following the
Appellant’s Brief.

The brief is considered both filed and served when you put it in
the mail, if you usefirst-classUS Mail. However, if you usea
commercial carrier, it isnot considered filed until it isactually
received in the Clerk’s office. See Rule 26 of the Rules of
Appellate Procedure. Thus, if you arein atime crunch, use the
mail.
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No. TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA

kkhhkkkhhkkkhhkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhkkhkkkkkx%

NAMESASIN TRIAL DIVISION,
Plaintiff,

From Wake County

No. 9710COA 1544

\'

NAMES ASIN TRIAL DIVISION,
Defendant

N N N N N N N

kkhkhkkkhhkkkhhhkkhhhkhhhkhhhkhdhhkhhhkhkhhkhkhkkkkkkxx%x

PETITION FOR DISCRETIONARY REVIEW
UNDER G.S. 7A-31(c)

kkhkhkkkhhkkkhhhkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhkkkkkx*x

The petition number in the upper left corner isblank, to befilled in by
the Supreme Court.

Note the addition of the Court of Appeals docket number below the
county name on theright side.

Consult Rule 15 of the Rules of Appellate Procedure, Appendix D,
Section 3 of the Rules, and G.S. 7A-31 for timelimits and similar
information.
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TABLE OF CONTENTS

TABLE OF AUTHORITIES ..o I
STATEMENT OF THE CASE AND FACTS ...
REASONSWHY CERTIFICATION SHOULD ISSUE ..............

I. THISCASE INVOLVES LEGAL PRINCIPLES OF MAJOR

SIGNIFICANCE TO THE JURISPRUDENCE OF THIS STATE......

A. Because Century isnot a“claimant” or “policyholder” and does
not possess a “covered clam” Under the Act, it is not entitled
to any recovery from the ASSOCIation .........ccccceveeeeievvinnenen e,

1. THE SUBJECT MATTER OF THIS APPEAL HAS SIGNIFI-
CANT PUBLICINTEREST ...t

ISSUETOBEBRIEFED.......cciii e

CERTIFICATE OF SERVICE ...

Thisillustrates another form of a contents page, with a mixtur e of

ALL-CAPS and lower -case section titles.

The marginsareindented 32’ from each regular (1’) margin, leaving a

5" line.

Thedot leaders(.....) for the page numbers are optional.
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TABLE OF AUTHORITIES

City of Greensboro v Reserve Ins. Co., 70 N.C.App. 651,
321 SIE2d 232 (1984) ...cuiniee e et e 7

If the petition isten substantive pages or less, thistable may be omitted.
If included, the format isthe same as any brief (seethe Appéllant’s

Brief for afuller discussion on the formatting).
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No. TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA

kkhhkkkhhkkkhhkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhkkhkkkkkx%

MID-CENTURY INDEMNITY COMPANY,
Defendant

NORTH CAROLINA INSURANCE )
ASSOCIATION, )
Plaintiff, )
) From Wake County

v ) 92 CVS 3913

) COA96-1544
)
)

kkhhkkkhhkkkhhhkkhhhkhhhkhhhkhdhhkhkhhkhkhhkhkhhkkkkkkx%x%x

PETITION FOR DISCRETIONARY REVIEW
UNDER G.S. 7A-31(c)

kkhkhkkkhhkkkhhhkkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkkkkikkkx*x

TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:

Plaintiff, the North Carolina Insurance Association (“ The Association”), respectfully
petitions the Supreme Court of North Carolinato certify for discretionary review the judgment of
the North Carolina Court of Appeals filed on June 21, 1994 in this cause, on the grounds that the
subject matter of this case involveslega principles of magjor significance to the jurisprudence of
this State and raises issues of significant public interest. In support of this Petition, the
Association shows the following:

STATEMENT OF THE CASE AND FACTS

The plaintiff filed a complaint on 23 June 1996 in the Superior Court of Wake County.
Judge D. Marsh McCléellan granted the defendant’ s summary judgment motion to dismiss the

action at the August 21, 1996 Civil Session. The plaintiff filed notice of appeal to the Court
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of Appedals on 10 September 1996. The Court of Appedls affirmed the order of dismissal in an

unpublished opinion, filed 14 July 1997.

Thefirst part of this section sets out the procedural history of the case

through thetrial division and the Court of Appeals.

The Association is an unincorporated non-profit entity created pursuant to the North
Carolina Insurance Guaranty Act (N.C. Gen. Stat. § 58-48-1) to a protect alimited class

[Factual background continues]

The second part of this section sets out the factual background, enough

for the Court to understand the basis of the petition.

REASONS WHY CERTIFICATION SHOULD ISSUE

The decision below imposes a liability on the Association that is contrary to the language
and intent of the statutory scheme governing the Association's existence and presents

[Argument continues |

The focus of this section should be to show: a) how the opinion of the
Court of Appeals conflictswith prior decisions of the Supreme Court,
or b) how the caseis significant to the jurisprudence of the State, or ¢)
why the case is one of significant publicinterest. See G.S. 7A-31 and
Rule 15 of the Rules of Appellate Procedure.

Tip: Some factual and legal argument will be necessary in this section,
but the new brief will be the place for the substantive discussion of the
arguments, if the Supreme Court takesthe case. See G.S. 7A-31 for
situationsinvolving a petition prior to the determination of the casein
the Court of Appeals.
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ISSUE TO BE BRIEFED

In the event the Court alows this Petition for Discretionary Review, the Petitioner

intends to present the following issue in its brief to the Court:

I. Whether a claim founded upon the doctrine of equitable subrogation entitles an insurer
to recover from the Association to the extent of the Association's statutory obligations, despite
the Act's clear exclusion of claims founded upon subrogation from the definition of a"covered

clam."

Respectfully submitted, this the 15" day of December, 1997.

HAPPY, GO & LUCKY PLLC

By:

Christopher S. Happy

Post Office Box 12345

Raleigh, North Carolina 27601
Telephone: (919) 123-4567
ATTORNEYS FOR PETITIONER

CERTIFICATE OF SERVICE

It is hereby certified that the foregoing Petition for Discretionary Review Under N C.
Gen. Stat. 7A-31 has been served this day by depositing a copy thereof in a depository under the
exclusive care and custody of the United States Postal Servicein afirst-class postage-prepaid
envelope properly addressed as follows:

[Counsal’ s name and address|

This the 15th day of December, 1997.

Jack B. Lucky

Following the petition, attach a copy of the decision of the Court of

Appeals, if you are petitioning after a decision by that court.
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A Typical Petition for Writ of Certiorari
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No. TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA

kkhhkkkhhkkkhhkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhkkhkkkkkx%

NAMES ASIN TRIAL DIVISION,
Defendant

NAMESASIN TRIAL DIVISION, )
Plaintiff, )
) From Wake County
v ) 96CV S2549
) COA97-1544
)
)

kkhkhkkkhhkkkhhhkkhhhkhhhkhhhkhdhhkhkhhkhkhhkhkhkkkikkkx*x%x

PETITION FOR WRIT OF CERTIORARI

kkhkhkkkhhkkkhhhkkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkkkkikkkx*x

The petition number in the upper left corner isblank, to befilled in by
the Supreme Court.

Note the addition of the Court of Appeals docket number below the
county name and county case file number on theright side, when

appropriate.

Consult Rule 21 of the Rules of Appellate Procedure and Appendix D,
Section 4 of the Rulesfor the circumstances wher e this petition is

appropriate.
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TABLE OF CONTENTS

TABLE OF AUTHORITIES........coooiiiiiieeeceeee e |
STATEMENT OF THE CASE AND FACTS ... . 1
REASONSWHY WRIT SHOULD ISSUE ... 4

|. THE EXISTENCE OF THE TRIAL COURT’SINTERLOCU-
TORY ORDER IMPAIRS THE DEFENSE OF THIS CASE AND
MAKESIT IMPRACTICAL FOR THE DEFENDANT TO

PROCEED FURTHER IN THE TRIAL COURT .........c.coviiiiennen. 5
I1. THE TRIAL COURT’S ORDER ISDIRECTLY CONTRARY TO

THIS COURT’'S RECENT DECISIONS ON THIS SUBJECT....... 8
ISSUESTO BEBRIEFED......cccoviiiiiii e
CEF?TIFICATE OF SERVICE ... 9

A petition which is“long or complex or treats multipleissues’ needs an
index. If the petition isnone of these things, the index could be omitted.

The marginsareindented 32’ from each regular (1’) margin, leaving a
5" line.

Thedot leaders(.....) for the page numbers are optional.
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TABLE OF AUTHORITIES

City of Greensboro v Reserve Ins. Co., 70 N.C.App. 651,
321 SIE.2d 232 (1984) ....onieeeeeeeee e e e e e 7

Thistable may be omitted if the petition isfive pagesor lessin length.
See Appendix B of the Rules of Appellate Procedure, Table of Cases
and Authorities. If included, the styleisthe same asany brief (see the

Appellant’s Brief for a discussion on the formatting).
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No. TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA

kkhhkkkhhkkkhhkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhkkhkkkkkx%

MID-CENTURY INDEMNITY COMPANY,
Defendant

NORTH CAROLINA INSURANCE )
ASSOCIATION, )
Plaintiff, )
) From Wake County

v ) 96CV S5468

) COA97-1544
)
)

kkhhkkkhhkkkhhhkkhhhkhhhkhhhkhdhhkhkhhkhkhhkhkhhkkkkkkx%x%x

PETITION FOR WRIT OF CERTIORARI

kkhkhkkkhhkkkhhhkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhkkkkkx*x

TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:

Plaintiff, the North Carolina Insurance Association (“The Association™), respectfully
petitions the Supreme Court of North Carolinato issue its writ of certiorari pursuant to Rule 21
of the Rules of Appellate Procedure to review the partial summary judgment order of the
Honorable Frank Lee Wright, Judge Presiding, Wake County Superior Court dated June 21, 1994
[further describe the order appealed from, if necessary] and in support of this petition shows the
following:

FACTS

The plaintiff filed a complaint on 23 June 1993 in the Superior Court of Wake County.

Judge Frank Lee Wright granted the defendant’ s summary judgment motion as to the

applicability of the Statute of Limitations to the plaintiff’s First and Second Causes of Action
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Here set out the factual background necessary to under stand why you
are petitioning for certiorari (eg., failure to perfect an appeal of right
because of circumstances constituting excusable neglect; non-
appealability of an interlocutory order, etc.). If the availability of a
transcript isthe problem, include an estimate of the date of availability
and attach a supporting affidavit from the court reporter.

REASONS WHY WRIT SHOULD ISSUE

Thetrial judge's partial summary judgment order has the effect of imposing aliability on
the Association that is contrary to this Court’s recent decisions in the cases of Wallsv.

[Argument continues |

Here set out the factual and legal argument to justify the issuance of the
writ. SeeRule 21 of the Rules of Appellate Procedure for the bases of
thewrit and tailor the argument to that law.

Tip: Becausethiswrit isso flexible, the argument section of the
petition islikewise flexible. Brevity, however, isalways going to be
appreciated and possibly rewarded.

ATTACHMENTS

Attached to this petition for the consideration of the court are certified copies of the
judgment (order)(decree) sought to be reviewed, and (here list any other certified items from the

trial court record and any affidavits or evidentiary copies which are pertinent to the petition).
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Wherefore, the petitioner respectfully prays this Court to issue its writ of certiorari to the
[Superior Court of (name) County] [North Carolina Court of Appeals] to permit review of the
judgment (order)(decree) above specified, upon errors [(to be assigned in the record on appeal
constituted in accordance with the Rules of Appellate Procedure] or [stated as follows: (here list
the errors, written as issues, in the same manner as in the Petition for Discretionary Review)] and
that the petitioner have such other relief asto the Court may seem just.

Respectfully submitted, this_ day of July, 1996.

HAPPY, GO & LUCKY PLLC

By:

Christopher S. Happy

Post Office Box 12345

Raleigh, North Carolina 27601
Telephone: (919) 123-4567
ATTORNEYSFOR PETITIONER

VERIFICATION

The undersigned [petitioner or attorney for petitioner], after being duly sworn, says:

The contents of the foregoing petition are true to my knowledge, except those matters
stated upon information and belief and, as to those matters, | believe them to be true.

[If verified by attorney, recast thisto state: @) that the material allegations of the petition
are true to the attorney’ s personal knowledge and b) give the reason the verification is not being
made by the petitioner.]

Petitioner or attorney

Sworn to and subscribed before me, this day of , 1997.

My commission expires Notary Public
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Petition for Writ of Certiorari has
been served this day by depositing a copy thereof in a depository under the exclusive care and
custody of the United States Postal Service in afirst-class postage-prepaid envel ope properly
addressed as follows:

[Opposing counseal’ s name and address|

This the 15th day of December, 1997.

Jack B. Lucky

Following the petition, attach certified copies of the documents

described in the “ Attachments’ section.
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