Special Committee to Study the Amendments to the ABA Model Rules on Advertising
Report to the State Bar Council and Request for Publication

TO: Executive Committee of the North Carolina State Bar Council

FROM: David Allen, Chair, Special Committee to Study the Amendments to the ABA
Model Rules on Advertising

RE: Proposed Revisions to the North Carolina Rules of Professional Conduct on
Advertising

DATE: July 1, 2020

After nearly two years of study, the Special Committee to Study the Amendments to the ABA
Model Rules on Advertising has concluded its preliminary work. Members of the committee have
diligently and thoughtfully combed over every word and idea contained in both the Model Rules
on advertising and the North Carolina Rules on advertising. Our report, including our
recommended amendments to the North Carolina Rules of Professional Conduct, is listed below.

I want to extend my thanks to the members of the committee (named below) for their dutiful and
impressive work on this issue. Their focus and willingness to engage in meaningful debate on
these important issues for North Carolina lawyers and the public we serve was nothing short of
excellent. 1 am privileged to chair such a fine committee.

Our committee initially published an interim report to State Bar Councilors during the April 2020
State Bar Council Quarterly Meeting. This interim report contained both a summary of the
committee’s work and the recommended amendments to the Rules of Professional Conduct on
advertising. At the April 2020 meeting, we requested all Councilors review the report and offer
any feedback on the recommendations by June 1, 2020. On July 1, 2020, our committee met to
consider the feedback received, to finalize our set of recommendations, and to approve this report.

It is now our recommendation that the amendments to the North Carolina Rules of Professional
Conduct on advertising (Rules 7.1 through 7.5) contained herein be published for comment by the
membership of the North Carolina State Bar.

David Allen, Chair
Special Committee to Study the Amendments to the ABA Model Rules on Advertising

Background and Creation of Committee

In August 2018, the American Bar Association amended the Model Rules of Professional Conduct
on advertising (formerly Model Rules 7.1 through 7.5; hereinafter “the Model Rules”). The ABA’s
vote in August 2018 concluded a nearly two-year study of the advertising rules, including
recommendations offered by the Association of Professional Responsibility Lawyers (APRL)



following its own nearly three-year study of the enforcement and interpretation of lawyer
advertising rules nationwide. The ABA’s study was primarily conducted by the ABA’s Standing
Committee on Ethics and Professional Responsibility.

The ABA’s final report on Lawyer Advertising Rules for the 21% Century accompanying the
adopted resolution amending the Model Rules described three primary concerns necessitating the
review of and amendments to the Model Rules on advertising. First, the report noted the need for
consistency among the different jurisdictions’ lawyer advertising rules. The report explained that
lawyers in the 21% century increasingly practiced in multiple jurisdictions, and how this
“breathtaking variety” in advertising rules across the nation made compliance by lawyers and law
firms with multi-jurisdictional practices unnecessarily complex. Second, the report recognized the
substantial presence and impact that social media and the Internet has had on business generally,
including the practice of law. Lastly, the report described recent trends in First Amendment and
antitrust law that suggested burdensome and unnecessary restrictions on lawyer commercial
speech may be unlawful. The report explained that, with these considerations in mind, the
proposed amendments to the Model Rules hoped to eliminate compliance confusion and promote
consistency in lawyer advertising rules, to provide lawyers and regulators across the nation with
updates to the advertising rules that would protect clients from false and misleading advertising
while freeing lawyers to use expanding technologies to communicate the availability of their
services, and to increase consumer access to accurate information about legal services.

In April 2018, then-State Bar President John Silverstein appointed a special committee of the State
Bar Council to review the ABA’s proposed amendments to the Model Rules on advertising. State
Bar Councilor David Allen, of Charlotte, chaired the committee. State Bar Councilor Mark
Henriques, of Charlotte, served as Vice-Chair. President Silverstein appointed the following
members of the State Bar Council to serve on the committee: Marci Armstrong, of Smithfield;
Todd Brown, of Charlotte; Barbara Christy, of Greensboro; Dorothy Hairston Mitchell, of
Durham; Stephen E. Robertson, of Greensboro; Judge Michael L. Robinson, of Winston-Salem;
Warren Savage, of Cary; Everett Thompson, of Elizabeth City; Jay White, of Concord. President
Silverstein appointed the following lawyers as voting-advisory members to the committee:
Margaret Hunt, of Brevard; Ellen Murphy, Professor at the Wake Forest School of Law in
Winston-Salem; and Deanna Brocker, of Raleigh. During the committee’s work between April
2018 and the date of this report, the elected terms of State Bar Councilors Marci Armstrong and
Judge Michael Robinson expired, but both were re-appointed to continue their service on the
committee as voting-advisory members. The committee was staffed by Brian Oten, Ethics Counsel
for the North Carolina State Bar. North Carolina State Bar Deputy Counsel Fern Gunn Simeon
also participated in the committee meetings, along with a variety of guests from the State Bar
Council, the State Bar staff, members of the North Carolina legal profession, and members of the
public during the course of the committee’s work.

Committee Approach and Work

The committee met a total of 14 times between April 2018 and July 2020. Most meetings were
held in-person to permit a more productive and thorough conversation of the issues at hand.



Meetings held in conjunction with the State Bar’s quarterly meetings ranged from one hour to two
hours, while meetings held between quarterly meetings ranged from two to four hours. The
meetings dates of the committee are listed as follows (location is listed in parentheses and indicates
an in-person meeting):

e 4 June 2018 (by conference call)
e 26 July 2018 (Pinehurst)

e 27 September 2018 (Greensboro)
e 24 October 2018 (Raleigh)

e 16 January 2019 (Raleigh)

e 24 April 2019 (Raleigh)

e 9 May 2019 (Greensboro)

e 16 July 2019 (Blowing Rock)

e 1 October 2019 (Winston-Salem)
e 23 October 2019 (Raleigh)

e 21 January 2020 (Raleigh)

e 4 March 2020 (Winston-Salem)
e 9 April 2020 (by conference call)
e 1 July 2020 (by conference call)

The materials of each meeting, including the approved minutes thereof, are available for review
upon request.

The committee began its work in June 2018 with the charge of reviewing each amendment made
to the Model Rules on advertising, comparing the Model Rules to the corresponding provision in
the North Carolina Rules of Professional Conduct (Rules 7.1 through 7.5), and determining
whether to recommend adoption of the Model Rule, retention of the North Carolina Rule, or some
other alternative. Above all, the committee pledged to thoughtfully consider each word in both
the Model Rules and the North Carolina Rules on advertising in determining what best protected
the public in the State of North Carolina. Similar to the stated purpose of the Model Rule
amendments, the committee sought to accomplish the following goals and considerations through
its work:

e To strengthen and prioritize the prohibition on false and misleading communications
concerning a lawyer’s services;

e To streamline the rules on advertising and eliminate unnecessary or unclear provisions;

e To increase consistency in the advertising rules across the different jurisdictions;

e To update the rules to reflect the current state of society and the profession, including the
recognition of technology’s presence in our personal and professional lives and the
evolution of the consuming public;

e To enable lawyers to effectively and truthfully communicate the availability of legal
services, including utilizing new technologies; and

e To enable the public to learn about the availability of legal services.



With these worthy goals and considerations in mind, the committee determined that, after
discussion and when appropriate, it would favor recommending adoption of the Model Rule
provisions in pursuit of consistency with the Model Rules and potentially other jurisdictions.
However, the committee remained committed to the ultimate goal of protecting the public in North
Carolina; to that end, the committee deviated from the Model Rules when necessary and
appropriate.

Summary of Recommendations

The committee’s last substantive working meeting was held on 4 March 2020 in Winston-Salem,
at which point the committee had concluded its work of reviewing every amendment to the Model
Rules on advertising and every provision in the North Carolina Rules on advertising. The
committee’s recommended amendments to the North Carolina Rules of Professional Conduct are
contained in the attached document immediately following this summary. Additions are noted in
bold and underlined. Deletions are stricken.

A brief summary of the committee’s recommended amendments to the North Carolina Rules of
Professional Conduct on advertising (Rules 7.1 through 7.5) follows:

Rule 7.1

e Consolidate provisions on false and misleading communications by relocating material
aspects of Rule 7.5 (Firm Names and Letterhead) to the comments of Rule 7.1.

e Relocate dramatization disclaimer requirement from text of Rule 7.1(b) to the comments
of Rule 7.1.

Rule 7.2

e Generally replaces the term “advertising” with “communication concerning a lawyer’s
services.”
e Permit a lawyer to pay the usual charges of an intermediary organization, as defined in new
Rule 7.4 (see below).
o Relocate the considerations of participation in a lawyer referral service to the new
rule on intermediary organizations.
e Permita lawyer to give nominal “thank you” gifts as an exception to the general prohibition
on paying for recommendations.
e Relocate the material aspects of current Rule 7.4 (Communication of Fields of Practice and
Specialization) to the text and comments of Rule 7.2.
o Revise the rule text to reflect North Carolina’s historic treatment of the terms
“specialist” or “specialize” by specifically prohibiting use of those terms unless the
lawyer is certified as a specialist in the field of practice.

Rule 7.3

e Move the definition of “solicitation” from the comments to the text of Rule 7.3.



o Retain the North Carolina definition of “solicitation,” which is different from the
Model Rule definition.

e Permit lawyers to solicit persons who routinely use for business purposes the type of legal
service offered by the lawyer as an exception to the general prohibition on in-person
solicitation.

e Delete the labeling requirements for targeted communications.

e Streamline the rule permitting lawyers to participate in prepaid legal service plans.

Rule 7.4

e The Model Rule amendments relocated the bulk of Rule 7.4 to the text and comments of
Rule 7.2. The committee recommends doing the same for NC Rule 7.4; as a result, the
committee recommends deleting Rule 7.4.

Rule 7.5

e The Model Rule amendments relocated the bulk of Rule 7.5 to the comments of Rule 7.1.
The committee recommends doing the same for NC Rule 7.5; as a result, the committee
recommends deleting Rule 7.5.

*New Rule 7.4*

e New rule on “intermediary organizations” substitutes for prior provisions on lawyer
referral services.

o Definition of term recognizes the evolution of services offered to facilitate the
creation of lawyer-client relationships.

e Permits lawyer participation in an intermediary organization if certain conditions are met;
requires a lawyer to make reasonable efforts to ensure intermediary organization’s conduct
complies with the lawyer’s professional obligations, including satisfaction of various
conditions designed to protect the public and ensure clear, full, and truthful information to
consumers.



Recommended Amendments to the North Carolina Rules of Professional Conduct on
Advertising (Rules 7.1 through 7.5)

SECTION .0700 - INFORMATION ABOUT LEGAL SERVICES

27 NCAC 02 RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER'S SERVICES
(@ A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A
communication is false or misleading if it:

H———contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement
considered as a whole not materially misleading;. Such communications include but are not
limited to a statement that

2y——Iis likely to create an unjustified expectation about results the lawyer can achieve;; a statement that
oF states or implies that the lawyer can achieve results by means that violate the Rules of Professional
Conduct or other law; or a statement that

{3)———compares the lawyer's services with other lawyers' services, unless the comparison can be factually

substantiated.

Comment

False and Misleading Communications

[1] This Rule governs all communications about a lawyer's services, including advertising-permitted-by-Rule7-2.
Whatever means are used to make known a lawyer’s services, statements about them must be truthful.

[2] Misleading tFruthful statements that-are-misleading are alse prohibited by this Rule. A truthful statement is
misleading if it omits a fact necessary to make the lawyer's communication considered as a whole not materially
misleading. A truthful statement is alse-misleading if there is a substantial likelihood that it will lead a reasonable
person to formulate a specific conclusion about the lawyer or the lawyer's services for which there is no reasonable
factual foundation. A truthful statement is also misleading if presented in a way that creates a substantial
likelihood that a reasonable person would believe the lawyer’s communication requires that person to take
further action when, in fact, no action is required.

[3] An-advertisement A communication that truthfully reports a lawyer's achievements on behalf of clients or former
clients may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the
same results could be obtained for other clients in similar matters without reference to the specific factual and legal
circumstances of each client's case. Similarly, an unsubstantiated claim about a lawyer’s or law firm’s services or
fees, or an unsubstantiated comparison of the lawyer's or law firm’s services or fees with the-services-or-fees those
of other lawyers or law firms may be misleading if presented with such specificity as would lead a reasonable person
to conclude that the comparison or claim can be substantiated. The inclusion of an appropriate disclaimer or qualifying
language may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead the
public.

[4] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit or
misrepresentation. Rule 8.4(c). See also Rule 8.4(e) for the prohibition against stating or implying an ability to
improperly influence impreperly a government agency or official or to achieve results by means that violate the Rules
of Professional Conduct or other law.

Firm Names, Letterheads, and Professional Designations




[5] Firm names, letterhead and professional designations are communications concerning a lawyer’s services.
A firm may be designated by the names of all or some of its current principals or by the names of deceased or
retired principals where there has been a succession in the firm’s identity. The name of a retired principal may
be used in the name of a law firm only if the principal has ceased the practice of law. A lawyer or law firm also
may be designated by a trade name, a distinctive website address, social media username or comparable
professional designation that is not misleading. A law firm name or designation is misleading if it implies a
connection with a government agency, with a deceased or retired lawyer who was not a former principal of the
firm, with a lawyer not associated with the firm or a predecessor firm, with a nonlawyer or with a public or
charitable legal services organization. If a firm uses a trade name that includes a geographical name such as
“Springfield Legal Clinic,” an express statement explaining that it is not a public or charitable legal services
organization may be required to avoid a misleading implication.

[6] A law firm with offices in more than one jurisdiction may use the same name or other professional
designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the
jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

[7]1 Lawyers may not imply or hold themselves out as practicing together in one firm when they are not a firm,
as defined in Rule 1.0(d), because to do so would be false and misleading. It is also misleading to use a
designation such as “Smith and Associates” for a solo practice.

[8] This rule does not prohibit the employment by a law firm of a lawyer who is licensed to practice in another
jurisdiction, but not in North Carolina, provided the lawyer's practice is exclusively limited to areas that do
not require a North Carolina law license. The lawyer's name may be included in the firm letterhead, provided
all communications by such lawyer on behalf of the firm indicate the jurisdiction in which the lawyer is licensed
as well as the fact that the lawyer is not licensed in North Carolina.

[9] If law offices are maintained in another jurisdiction, the law firm is an interstate law firm and must register
with the North Carolina State Bar as required by 27 N.C. Admin. Code 1E.0200 et seq.

Dramatizations

[10] Dramatizations of fictional cases in video advertisements are potentially misleading. See 2010 FEO 9,
RPC 164. A communication by a lawyer that contains a dramatization depicting a fictional situation is not
misleading if it complies with paragraph (a) above and contains a conspicuous written or oral statement, at the
beginning and the end of the communication, explaining that the communication contains a dramatization and
does not depict actual events or real persons.

History Note:  Authority G.S. 84-23;
Adopted July 24, 1997;
Amended Eff. October 2, 2014; March 1, 2003.

27 NCAC 02 RULE 7.2 ABVERHSINGCOMMUNICATIONS CONCERNING A LAWYER’S SERVICES:
SPECIFIC RULES

(a) Subjecttotherequirements-ofRules7Land73a-A lawyer may advertisecommunicate information regarding
the lawyer’s services through written,recorded-or-electronic-communication-ineluding-public any media.

(b) A lawyer shall not compensate, give or promise anything of value to a person for recommending the lawyer's
services except that a lawyer may
1) pay the reasonable costs of advertisements or communications permitted by this Rule;
2 pay the usual charges of a-not-for-profitlawsrerreferral service-that comphies-with-Rule7-2(d);-an
intermediary organization that complies with Rule 7.4 or a prepaid ergreup-legal services plan
that complies with Ree73{(d)27 N.C. Admin. Code 1E.0301 et seq.; and

3) pay for a law practice in accordance with Rule 1.17; and
(4) give nominal gifts as an expression of appreciation that are neither intended nor reasonably

expected to be a form of compensation for recommending a lawyer’s services.




(c) A lawyer shall not state that the lawyer specializes or is a specialist in a field of practice unless:

(€8] the lawyer is certified as a specialist in the field of practice by:
(A) the North Carolina State Bar;
(B) an organization that is accredited by the North Carolina State Bar; or
(Q an organization that is accredited by the American Bar Association under procedures

and criteria endorsed by the North Carolina State Bar; and
(2) the name of the certifying organization is clearly identified in the communication.
(ed)__Any communication made pursuantte-under this rule-etherthanthatofalawyerreferral service-as-deseribed
in-paragraph-(d); shalb-must include the name and effice-address-contact information of at least one lawyer or law
firm responsible for its content.
A ANAY- M

[21] This Rule permits public dissemination of information concerning a lawyer’s fame or law firm’s name, address,
email address, website, and telephone number; the kinds of services the lawyer will undertake; the basis on which the
lawyer's fees are determined, including prices for specific services and payment and credit arrangements; a lawyer's
foreign language ability; names of references and, with their consent, names of clients regularly represented; and other
information that might invite the attention of those seeking legal assistance.




Paying Others to Recommend a Lawyer

[62] Except as permitted under paragraphs (b)(1)-(b)(34), lawyers are not permitted to pay others for recommending
the lawyer's services erforchanneling-professionalwork-ina-mannerthat vielates Rule 7-3. A communication contains
a recommendation if it endorses or vouches for a lawyer's credentials, abilities, competence, character, or other
professional qualities. Directory listings and group advertisements that list lawyers by practice area, without
more, do not constitute impermissible “recommendations.”

[3] Paragraph (b)(1);-hewever; allows a lawyer to pay for advertising and communications permitted by this Rule,
including the costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, Internet-based advertisements, and group advertising. A lawyer may
compensate employees, agents, and vendors who are engaged to provide marketing or client-development services,
such as publicists, public-relations personnel, business- development staff, teIeV|S|on and radlo statlon emplovees or
onesgersons, and Web5|te de5|gners . , . 3

[4] Paragraph (b)(4) permits a lawyer to give nominal gifts as an expression of appreciation to a person for

recommending the lawyer’s services or referring a prospective client. The gift may not be more than a token
item as might be given for holidays or other ordinary social hospitality. A gift is prohibited if offered or given
in_consideration of any promise, agreement, or understanding that such a gift would be forthcoming or that
referrals would be made or encouraged in the future.

Paying Lead Generators

[5] A lawyer may pay others for generating client leads, such as Internet-based client leads, as long as the lead
generator does not recommend the lawyer, any payment to the lead generator is consistent with Rules 1.5(g)
(division of fees) and 5.4 (professional independence of the lawyer), and the lead generator’s communications
are consistent with Rule 7.1 (communications concerning a lawyer’s services). To comply with Rule 7.1, a
lawyer must not pay a lead generator that states, implies, or creates a reasonable impression that it is
recommending the lawyer, is making the referral without payment from the lawyer, or has analyzed a person’s
legal problems when determining which lawyer should receive the referral. See Comment [2] (definition of
“recommendation”). See also Rule 5.3 (duties of lawyers and law firms with respect to the conduct of
nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of another).




Referrals from Intermediary Organizations and Prepaid Legal Service Plans

[86] A lawyer who accepts assignments or referrals from a prepaid er-group legal service plan or referrals from a
lawnyrerreferral-service an intermediary organization must act reasonably to assure that the activities of the plan or
service organization are compatible with the lawyer's professional obligations. See Rule 5.3, Rule 7.3, and Rule 7.4.
A prepaid legal service plan assists people who seek to secure legal representation. Intermediary organizations,
including lawyer referral services, are understood by the public to be consumer-oriented organizations that
provide unbiased referrals to lawyers with appropriate experience in the subject matter of the representation

and afford other cllent protectlons such as complalnt procedures or malpractlce insurance reqwrements Any

aetmﬂe&ef—the%eme& Prepald I:Iegal service plans and lawer—refe#al—sewrees mtermedlary orqamzatlons may
communicate with the public, but such communication must be in conformity W|th these Rules, notably, such
communlcatlon must not be false or mlsleadlnq he

Specialty Certification

[7] The use of the word "'specialize' in any of its variant forms connotes to the public a particular expertise
often subject to recognition by the state. Indeed, the North Carolina State Bar has instituted programs
providing for official certification of specialists in certain areas of practice. Certification signifies that an
objective entity has recognized an advanced degree of knowledge and experience in the specialty area greater
than is suggested by general licensure to practice law. Certifying organizations are expected to apply standards
of experience, knowledge and proficiency to ensure that a lawyer's recognition as a specialist is meaningful and
reliable. To avoid misrepresentation and deception, a lawyer may not communicate that the lawyer has been
recognized or certified as a specialist in a particular field of law, except as provided by this rule. The rule
requires that a representation of specialty may be made only if the certifying organization is the North Carolina
State Bar, an organization accredited by the North Carolina State Bar, or an organization accredited by the
American Bar Association under procedures approved by the North Carolina State Bar. To ensure that
consumers can obtain access to useful information about an organization granting certification, the name of
the certifying organization or agency must be included in any communication regarding the certification.

[8] A lawyer may, however, describe his or her practice without using the term *'specialize’ in any manner
which is truthful and not misleading. This rule specifically permits a lawyer to indicate areas of practice in
communications about the lawyer's services. If a lawyer practices only in certain fields, or will not accept
matters except in a specified field or fields, the lawyer is permitted to so indicate. The lawyer may, for instance,
indicate a "‘concentration"' or an "interest' or a "'limitation.""

Contact Information

[9] This Rule requires that any communication about a lawyer or law firm’s services include the name of, and
contact information for, the lawyer or law firm. Contact information includes a website address, a telephone
number, an email address, or a physical office location.

History Note:  Authority G.S. 84-23;
Adopted by the Supreme Court: July 24, 1997;
Amendments Approved by the Supreme Court: March 1, 2003; October 2, 2014; September 28,
2017.



27 NCAC 02 RULE 7.3 BPIRECTF CONTACTF—WITH POTENTHAL—GCLIENTSSOLICITATION OF
CLIENTS

(a8) “Solicitation” or “solicit” denotes a communication initiated by the lawyer that is directed to a specific
person and that offers to provide, or can reasonably be understood as offering to provide, legal services.

(ab) A lawyer shall not by-in-persontive-telephone,-orreal-time-electronic-contact solicit professional employment

by live person-to-person contact when a significant motive for the lawyer's doing so is the lawyer's or law firm’s
pecuniary gain, unless the persen-contacted-contact is with a:

1) isa lawyer; of

2) person who has a family, close personal, or prior business or professional relationship with the
lawyer or law firm:; or

(3) person who routinely uses for business purposes the type of legal services offered by the
lawyer.

(bc) A Iawyer shall not SO|ICIt professmnal employment #em—a—peten&al—ehem—by—wmten—reeerded—epeleemne

even when not otherwise prohibited by

paragraph (a) if:
Q) the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer;
or

(2) the solicitation involves coercion, duress, or harassment-compulsion—intimidation,-or-threats.

(d) This Rule does not prohibit communications authorized by law or ordered by a court or other tribunal.

(de) Notwithstanding the prohibitions in paragraph-(a} this Rule, a lawyer may participate with a prepaid ergroup
legal service plan in_compliance with 27 N.C. Admin. Code 1E.0301 et seq. that uses live person-to-person
contact to enroll members or sell subscriptions for the plan to persons who are not known to need legal services
in a particular matter covered by the plan, provide that, after reasonable investigation, the lawyer must have
a good faith belief that the plan is being operated in compliance with 27 N.C. Admin. Code 1E.0301 et seq., and




the lawyer’s participation in the plan does not otherwise violate the Rules of Professional Conduct. subjectto

Comment

from sollcmnq professional emplovment by live person- to person contact when a significant motive for the

lawyer’s doing so is the lawyer’s or the law firm’s pecuniary gain. ir-centrast—a A lawyer's communication
typically-does-netcenstitute is not a solicitation if it is directed to the general public, such as through a billboard, an
Internet banner advertisement, a website or a television commercial, or if it is in response to a request for information
or is automatically generated in response to taternet electronic searches.

[2] “Live person-to-person contact” means in-person, face-to-face, live telephone and other real-time visual or
auditory person-to-person communications, where the person is subject to a direct personal encounter without
time for reflection. Such person-to-person contact does not include chat rooms, text messages, or other written

communlcatlons that recmlents mav eaS|Iv dlsreqard IheFeqsa—petermaJ—fepabusewhe&a—sehenanewwwewes

A potentlal for overreachlnq eX|sts When a Iawver seeklnq pecuniary gain, soI|C|ts a person known to be in need

of legal services by live person-to-person contact. Fheseforms This form of contact subjects a person to the private
importuning of the trained advocate in a direct interpersonal encounter. The person, who may already feel
overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate all
available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer's presence and
insistence upon being-retained-immediately an immediate response. The situation is fraught with the possibility of
undue influence, intimidation, and over-reaching.

[3] This potential for abuse overreaching inherent in directin-person—tive—telephone—orreal-time—electronic
solicitation live person-to-person contact justifies its prohibition, particularhyr-because since lawyers have alternative

means of conveying necessary information te—these—who—may—be—in—need—oflegal-services. In particular,




communications can be mailed or transmitted by email or other electronic means that do not invelvereal-time-contact
and-do-—net violate other laws geverning-selicitations. These forms of communications and-sehicitations make it
possible for the public to be informed about the need for legal services, and about the qualifications of available

lawyers and law firms, without subjecting the public to direetin-person;-telephone-orreal-time-electronic live person-

to-person persuasion that may overwhelm a person's judgment.

i i i icati in-vielati 4 The contents of d+reet—tn—person—lwe
telephene—epreal-tlmeeleetrentellve person to person contact can be disputed and may not be subject to third-party

scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the dividing line between
accurate representations and those that are false and misleading.

[5] There is far less likelihood that a lawyer would engage in abusivepractices overreaching against a former client,
or a person with whom the lawyer has a close personal, er family, business, or professional relationship, or in
situations in which the lawyer is motivated by considerations other than the lawyer's pecuniary gain. Nor is there a
serious potential for abuse when the person contacted is a lawyer_or_is known to routinely use the type of legal
services_involved for business purposes. Examples include persons who routinely hire outside counsel to
represent the entity; entrepreneurs who reqularly engage business, employment, or_intellectual property
lawyers; small business proprietors who routinely hire lawyers for lease or contract issues; and other people
who routlnely retaln Iawvers for busmess transactlons or formatlons Gensequently—theegeneral—premmtten—m

- Paragraph (a) is not
mtended to prohlblt a lawyer from part|C|pat|ng in constltutlonally protected act|V|t|es of public or charitable legal-

service organizations or bona fide political, social, civic, fraternal, employee or trade organizations whose purposes
include providing or recommending legal services to its members or beneficiaries.

[6] But-even-permitted-forms-of solicitation-can-be-abused—Thus;any A solicitation which that contains information

which-is false or misleading information within the meaning of Rule 7.1, which involves coercion, duress, or

harassment, compulsionintimidation,-orthreats within the meaning of Rule 7.3(bc)(2), or which that involves contact

with someone who has made known to the Iawyer a de3|re not to be soI|C|ted by the Iawyer Wlthln the meanlng of
Rule 7 3(b_)(1) is prohibited. Moreove 3 3

Contact to Establish Prepaid Legal Service Plan

[7] This Rule is-does not intended-te prohibit a lawyer from contacting representatives of organizations or groups that
may be interested in establishing a group or prepaid legal plan for their members, insureds, beneficiaries, or other third
parties for the purpose of informing such entities of the availability of and details concerning the plan or arrangement
which the lawyer or lawyer's firm is willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves. Rather, it is usually addressed to an individual acting in a fiduciary capacity
seeking a supplier of legal services for others who may, if they choose, become petential prospective clients of the
lawyer. Under these circumstances, the activity which the lawyer undertakes in communicating with such
representatives and the type of information transmitted to the individual are functionally similar to and serve the same
purpose as advertising permitted under Rule 7.2.




[8] Communications authorized by law or ordered by a court or tribunal include a notice to potential members
of a class in class action litigation.

Contact to Enroll Members in Prepaid Legal Service Plan

[209] Paragraph (de) of this Rule permits a lawyer to participate with an organization which uses personal contact to
sohcit enroll members for its group or prepaid legal service plan, provided that the personal contact is not undertaken
by any lawyer who would be a provider of legal services through the plan. The organization must not be owned by or
directed (whether as manager or otherwise) by any lawyer or law firm that participates in the plan. For example,
paragraph (de) would not permit a lawyer to create an organization controlled directly or indirectly by the lawyer and
use the organization for the in-person-er-telephene person-to-person solicitation of legal employment of the lawyer
through memberships in the plan or otherwise. The communication permitted by these organizations also must not be
directed to a person known to need legal services in a particular matter, but is-te must be designed to inform potential
plan members generally of another means of affordable legal services. Lawyers who participate in a legal service plan
must reasonably assure that the plan sponsors are in compliance with Rule7-3(d} 27 N.C. Admin. Code 1E.0301 et
seq., as well as Rules 7.1, 7.2 and 7.3(bc). See-8-4(a})-

History Note:  Authority G.S. 84-23;
Adopted by the Supreme Court: July 24, 1997;

Amendments Approved by the Supreme Court: March 1, 2003; October 6, 2004; November 16,
2006; August 23, 2007; August 25, 2011; October 2, 2014; September 28, 2017.




History Note:  Authority G.S. 84-23;
Eff. July 24, 1997;
Amended Eff. February 27, 2003.




History Note:  Authority G.S. 84-23;
Eff. July 24, 1997;
Amended Eff. September 22, 2016; March 1, 2003.

27 NCAC 02 RULE 7.4 INTERMEDIARY ORGANIZATIONS

(a) An intermediary organization is a lawyer referral service, lawyer advertising cooperative, lawyer matching
service, online marketing platform, or other similar organization that engages in referring consumers of legal
services to lawyers or facilitating the creation of lawyer-client relationships between consumers of legal services
and lawyers willing to provide assistance. A tribunal or similar government agency that appoints or assigns
lawyers to represent parties before the tribunal or government agency is not an intermediary organization
under this Rule.

(b) Before and while participating in an intermediary organization, the lawyer shall make reasonable efforts to
ensure that the intermediary organization’s conduct complies with the professional obligations of the lawyer,
including the following conditions:

(1) The intermediary organization does not direct or regulate the lawyer’s professional judgment
in rendering legal services to the client;

(2) The intermediary organization, including its agents and employees, does not engage in
improper solicitation pursuant to Rule 7.3;

(3) The intermediary organization makes the criteria for inclusion available to prospective clients,

including any payment made or arranged by the lawyer(s) participating in the service and any
fee charged to the client for use of the service, at the outset of the client’s interaction with the
intermediary organization;

(4) The function of the referral arrangement between lawyer and intermediary organization is
fully disclosed to the client at the outset of the client’s interaction with the lawyer;
(5) The intermediary organization does not require the lawyer to pay more than a reasonable sum

representing a proportional share of the organization’s administrative and advertising costs,
including sums paid in accordance with Rule 5.4(a)(6); and

(6) The intermediary organization is not owned or directed by the lawyer, a law firm with which
the lawyer is associated, or a lawyer with whom the lawyer is associated in a firm.

(¢) If a lawyer discovers an intermediary organization’s noncompliance with Rule 7.4(b)(1) — (6), the lawyer
shall either withdraw from participation or seek to correct the noncompliance. If the intermediary
organization fails to correct the noncompliance, the lawyer must withdraw from participation.

Comment

[1] The term ""referral’ implies that some attempt is made to match the needs of the prospective client with the
qualifications of the recommended lawyer.




